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1. USER EVIDENCE 
 

1.1. None submitted with the 2004 application, apart from a comment by the applicant 
that he had been told by the landowner, Mr Ivan Eley, that the route had been used 
by milk tankers in the past. Judging by the photographs of the bridge taken in 1985 
and 1995 as part of routine inspections of the structure by the Highway Authority, it 
seems inconceivable that it could have been capable of taking such a vehicle’s 
weight or width.  

 
User evidence submitted to the Council prior to the 2004 application 

1.2. User evidence forms alleging the existence of a public footpath crossing fields to  
the south-west of Oak Lane Farm were submitted in 2003; but without a formal  
DMMO application. Of the 10 witnesses, who signed the forms in 2001-2, 6 alleged  
use on foot of a continuation along the current claimed route from Oak Lane to  
Ryton End. This does not seem to have been investigated further in 2004-5.  
 

1.3. Attempts have been made to contact the 6 witnesses; but nearly 20 years have  
passed since the forms were signed. Two witnesses mention a locked, or chained- 
up gate “at the top of Oak Lane”. It is not known where this location is, and whether  
 it is on the claimed route. 

 
User evidence submitted subsequent to the making of the application 

1.4. There have been various references to people using or attempting to use the route; 
but no user evidence forms have been submitted since those of (1.2) above. The 
consultation letters were sent to the normal full range of user organisations, with no 
evidence of use provided in response. 
 

1.5. Some mention has been made of a Facebook post by the BHS, with replies from 
several horse-riders saying that they had ridden the route in the past. However, no 
evidence of equestrian use has been presented, nor even any contact details of the 
people that did claim to have ridden the route. 

 
Summary of the user evidence 

1.6. The evidence provided by forms signed in 2001-02 gives an idea that local people 
continued to use the route on foot; but that use had declined to a very low, or 
insignificant level by the time of the DMMO application in 2004. 
 

1.7. There is quite simply insufficient evidence of use to require any consideration of 
deemed dedication under s.31 of the Highways Act. 

 
 
2. DOCUMENTARY EVIDENCE SUBMITTED WITH THE APPLICATION 

 
2.1. The OS editions mentioned in the main body of the report will be discussed in 

detail below. The 1831 Colby map is thought to be a reference to the 1st edition of 
the OS 1-inch/mile, since Thomas Colby was the Superintendent of the Ordnance 
Survey at the time. If so, it does not show the route in full – only the western part of 
it before turning northwards and ending. 

 
2.2. The Barston Tithe Map and Apportionment of 1842 also does not show the whole 

claimed route but only the western part to about half-way to Ryton End Lane. This 
will be discussed in detail below. 
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2.3. Likewise the relevant Highway Authorities’ records, including bridge inspections, 

will be discussed below. 
 

2.4. The suggestion by the applicant that Mr Ivan Eley had said that milk tankers used 
to use the route in question, seems contradicted by Mr Eley’s letter to the Council 
in 2004, which said that Oak Lane from Barston village was surfaced in 1970 to 
allow milk tankers to access the farm. 

 
 
3. DOCUMENTARY EVIDENCE RESEARCHED 
 

There is a wide range of historical documents that may be researched in any evidential 
case. Sometimes a single document can provide a sufficient weight of evidence to alter 
the balance of how the matter is determined; but more usually these documents vary in 
their usefulness and evidential value, both generically and individually. Usually, they 
help to build a body of evidence that, on a balance of probabilities, either supports a 
modification order claim, or refutes it.  

 
When a researched document does not refer to the existence of any given route or 
status, this cannot be taken as evidence per se that the route did not exist – the maxim: 
“absence of evidence is not evidence of absence” is relevant here – but it can 
contribute to the body of evidence one way or the other. 

  
3.1. Ordnance Survey Maps 

 
The value of any OS map to public rights of way analysis is not in providing 
evidence of status, which they cannot normally do; but in showing that a particular 
way existed as a physical feature at a given time when the survey for that edition 
was carried out. Extra information may be added such as the existence of fords, 
bridges, milestones, boundary stones and bench-marks, which may help to build 
up a picture of the physical nature of a route through time.  
 
It is important to remember that the depiction of a claimed route on an OS map is 
not evidence that it is a public right of way. A disclaimer to this effect has been 
included on most OS map editions since the 19th century. For example: 

 

 
 

 
2 inch/mile drawing 1814 (1:31780) - This shows a route leading north-east from 
Barston village and then ending somewhere about Oak Lane farmyard or just 
beyond; but does not continue towards Ryton End Lane. Extract shown below:- 
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1 inch/mile editions (1:63560) - The original survey at this scale in Warwickshire 
was carried out in 1812-17, and revised from 1821 to 1832. Sheet number 54 (first 
pub. in 1831) shows Oak Lane leading to Oak Lane Farm; but the claimed route 
continuing eastwards is only shown for a short distance before the roadway feature 
is marked turning northwards to end on a watercourse south-west of Ryton End. 
This appears to be all described as “Oak Lane”, with the northerly section 
unenclosed.. 
 

 
 
The extract above is taken from the modern reconstructed edition published by 
David & Charles, and showing later features such as the railway lines. Later 
editions of 1 inch mapping (1899 and 1947) show the whole claimed route. It is 
enclosed to a point to the north-east of Oak Lane farmyard, then continues as a 
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pecked line to Ryton End – following the north side of a field boundary across the 
last field to the eastern end. 
 
 

 
 
 
The 1953 edition does not show any of the route beyond the enclosed length near 
the farmyard. 
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1:25000 editions - The 1947 sheet 42/27 shows the route quite prominently – 
enclosed to begin with then as a single-pecked line to Ryton End Lane.  
 

 
  
 
Whereas the 1951 revision at this scale shows the enclosed part of the route near 
Oak Lane farmyard but leading no further, and no indication thereafter. 
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6 inch/mile editions (1:10560) Sheet XX.SE and later SP27NW - The 1st edition of 
1886 shows the route with an enclosed length to the north-east of Oak Lane 
farmyard, then as a double and single-pecked line as far as Ryton End Lane.  
 

 
 
The 2nd edition of 1905, and the 1934 edition show the same. 
 
However, the 1948 edition shows that the enclosed length, leading north-eastwards 
from Oak Lane farmyard entrance, has been gated and is separate from the 
remainder of Oak Lane to the south-west.  
 

 
 
This separation is also shown on SP27NW – printed on the first National Grid 
sheets after 1953, such as the 1968 revision. To the east of the enclosed section of 
the route, it is a single-pecked line marked as “Path”. 
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25 inch/mile editions (1:2500) Sheet XX.11 - The 1st edition of 1888, the 2nd edition 
of 1904 and the revision of 1939 have all been viewed. 
 

 
 
 
They provide essentially the same information as the 6-inch sheets above but with 
greater detail. The point where the route crosses a watercourse between the last 2 
fields is shown clearly, as is the fact that the enclosed section leading beyond Oak 
Lane farmyard entrance is part of the named roadway “Oak Lane” leading north-
eastwards all the way from Barston village in 1904; but on the 1939 revision it is a 
separate enclosure and gated adjacent to the farmyard entrance. As shown in the 
extract below:- 
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3.2. Summary of OS maps 
 

The early OS maps (1814 2-inch and 1831 1-inch) show a route that is only partly 
following the one claimed, at the western end, before ending near Oak Lane Farm, 
or turning northwards just beyond and ending at a watercourse. It therefore forms 
the eastern ending of Oak Lane leading from Barston village. The picture that these 
early OS maps provide is one of a route of uncertain purpose or extent, with no 
road shown linking Oak Lane to Ryton End Lane.  
 
By the late 19th century, OS maps show the claimed route as a feature that is 
enclosed near Oak Lane Farm; but following field edges further to the east as far as 
Ryton End Lane. The larger scale maps show this in greater detail. Therefore the 
whole of the claimed route is shown as a ground feature of some sort, marked 
beyond the enclosure of Oak Lane as a pecked or double-pecked line following field 
boundaries. The OS surveyors are recording a visible line of use on the ground at 
the time of the survey, without implying who is using the route or for what purpose. 
 
By the middle of the 20th century there is a change in emphasis on all OS editions, 
with the large-scale maps (such as the 1939 25-inch revision) showing the enclosed 
roadway leading eastwards from the farmyard entrance as a separate enclosure to 
the rest of Oak Lane to the west. This is also seen in the small-scale maps (such as 
the 1951 1:25k revision and 1953 1-inch edition) which no longer show any of the 
claimed route beyond the short, enclosed section near the farmyard entrance. 
Therefore, by the mid-20th century use of the route, for whatever unknown purpose, 
has declined to the extent that it is no longer recorded on small-scale maps beyond 
the enclosure of Oak Lane. 

 
 

3.3. Inclosure Awards  
 
The process of Inclosure (or Enclosure) of land, that had previously enjoyed 
common rights and usage, began in the later Middle Ages and gathered pace 
through the 18th century. Initially it was carried out at a local level, then through 
private Acts of Parliament, before the process was formalised in 1801 by a general 
consolidating Inclosure Act. The 1801 Act provided a consistent legal framework in 
which individual Acts could operate. Further general Acts followed through the 19th 
century until Parliament put an end to the Inclosure process in 1876. 
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The significance of Inclosure Awards to rights of way casework arises from their 
evidential value as legal documents, enabled by statute, giving effect to the 
creation, diversion or extinguishment of public carriageways and other rights of way 
– the extent of which depended on the statutory powers given to the Inclosure 
Commissioners in each Act. Awards and maps may also provide supporting 
evidence of other matters, such as the existence or status of public rights of way 
over land adjacent to, but outside, the awarded area. 

 

As with all documentary evidence, Inclosure Awards have to be examined carefully 
for their relevance to a claimed route, and to assess whether their decisions were 
actually carried out in full and in accordance with the requirements of the general 
Inclosure Acts under which they were drafted. 
 
Manor of Barston Inclosure Award 1734 
This quite early award, produced long before the general Inclosure Acts of the 19th 
century, affected quite large areas of the parish including land crossed by the route 
in question. These areas would have previously comprised the open fields of the 
parish, farmed communally in individual strips since medieval times.  
 
Unfortunately, the documents kept in the Warwickshire Record Office do not include 
the accompanying map, which is missing. However, a researcher at the Record 
Office in 2014 produced a “reconstructed” map from the details given in the award, 
to show the pattern of land ownership that resulted from it. 
 
It has not been possible to study the written award; but the reconstructed map has 
some interesting features. Firstly, it appears to give an explanation for the name 
“Oak Lane” – quite simply there was a significant oak tree at the junction with the 
northerly spur west of Oak Lane Farm. Oak Lane is marked as “2nd road”, with 
varying widths given: 40 feet leading from the village to the aforementioned 
junction, 20 feet for the northerly spur, and 30 feet for the length leading north-east 
including the first section of the claimed route. It is to be assumed that the road 
numbering (1-6) refers to public roads. 
 
The researcher who made the reconstructed map, Mr S G Wallsgrove, has the 
same name as the Ramblers Association correspondent who provided a wealth of 
information to the Council 10 years before, in their consultation exercise of 2004. At 
that time Mr Wallsgrove stated that only 2 public roads were awarded in the 1734 
Inclosure of Barston, and that none were identifiable with the claimed route. It 
seems likely therefore that Oak Lane may have been a pre-existing road. 
 
Another interesting feature is the small narrow area of land numbered 39, along the 
line of the claimed route east of the Oak Lane enclosure. This was granted to Henry 
Fisher and was less than an acre in area. Henry Fisher appears to have been 
allotted only 3 other areas of land in Barston – “17” to the north-west of the village 
and “8” & “9” on the eastern boundary by the River Blythe. 39 was connected to 17 
by Oak Lane, but there was no obvious connection to 8 & 9, or to any of the 
landowners around 39. 
 
The relevance of this document is that the first part of the claimed route is shown as 
part of “2nd road” – presumably public – and 30 feet wide. Thereafter no conclusions 
can be made. It must be remembered that this map is a reconstruction made in 
2014, and not an original document. The award itself is early and not made under 
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the general Inclosure Acts, and therefore does not conform to a statutory format. 
Due to Covid restrictions it was not possible to spend the time required in the 
Record Office to study the Award in detail. 
 
Barston & Berkswell 1815 
This later award was concerned with allotting smaller areas of land previously 
forming wastes and common in Barston parish and the neighbouring Berkswell. It 
does not appear to include any of the land crossed by the claimed route, and 
therefore has no direct relevance. 

 
 

3.4. Tithe Maps and Apportionments  
 
Tithe maps were produced, largely in the period 1837-50, following the Tithe 
Commutation Act 1836. Their purpose, combined with the accompanying tithe 
apportionments, was to convert the longstanding duty of parishioners to pay the 
church a tax in the form of the produce of land (a tithe), to a monetary payment. 
This was based on the calculated productivity of that land and is known as the tithe 
rent-charge. 
 
Surveys were originally required to be carried out for each parish, and a new map 
produced at a scale of not less than 3 chains per inch (1:2376), which combined 
with the apportionment (a book of reference) would show land-use, acreage, 
ownership and tenancy of all productive land in the parish and apportion payments 
accordingly. Maps produced in this way, usually in the first few years after 1836, 
and sealed by the Tithe Commissioners, are known as 1st class Tithe maps.   
 
When it became clear how costly this process was to carry out as the law required 
(at the expense of the parish), a lesser survey was permitted, using existing maps 
or estate surveys at a variety of scales and drafting proficiencies. These later maps 
are known as 2nd class Tithe maps, and usually have less evidential strength when 
produced at any sort of tribunal or court of law. The quality of their surveying and 
drafting can vary enormously, although some can still give very good information 
about the status of a way. 
 
Parish of Barston (1842) 
This is most likely a 2nd class Tithe map although well drafted, albeit at a scale of 
5.5 chains per inch (1:4356) and has been signed by the Tithe Commissioners. 
 
Oak Lane is shown as an enclosed roadway leading north-east from the village, un-
numbered and therefore un-tithed. This enclosed roadway leads to a point beyond, 
and north-east of, Oak Lane Farm. Therefore, the first section of the claimed route 
is part of the un-tithed Oak Lane and by implication could be regarded as part of the 
public road. However, because this Tithe map does not explicitly number and define 
the publicly maintained roads, it might be argued that the last part at least of Oak 
Lane may simply represent unproductive land that is un-tithed – i.e. an occupation 
road. 
 
The remainder of the claimed route is not shown, passing unmarked through field 
nos. 216 and 218 to meet Ryton End Lane. 
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Barston Tithe Apportionment (1842)  
 
The small narrow field no.216 is grazing called “Little meadow”, and owned by 
William Gibbs, who paid no tithe rent-charge on it. 
 
Field no.218 is pasture called “Righton field”, owned by Edward Barker and also 
free of tithe rent-charge. 
 
An interesting feature of the Barston Tithe Commutation process is the fact that 
much of the land is recorded as untithed, including all the fields crossed by, and 
adjacent to, the claimed route. The reason for this is very likely to be connected to 
the 1734 Inclosure Award, when land was probably allotted to the Rector in lieu of 
future tithe payments, thus freeing other landowners of the parish from the burden 
of paying tithes, and later tithe rent-charge, to the church.  
 
In conclusion, the tithe records indicate that in 1842 the first section of the claimed 
route could have been regarded as part of the public road leading from the village; 
but could also be simply an occupation road leading to fields solely for the benefit of 
the affected landowners. This interpretation is reinforced by the railway plans 
discussed below in (5.5). 
 

 
3.5. 1910 Finance Act Land Valuation Maps and Parish Field Books  

 
This survey was intended to give a value to land throughout the country, in order 
that a tax could be levied (known as incremental value duty) on every land holding, 
based on the increase in its value following public investment in infrastructure, 
payable at a change in ownership. Land forming an enclosed road was exempt from 
duty because it was unproductive, whereas land crossed by public paths was given 
a reduced valuation. Although there was no compulsion on the owner to declare the 
existence of public rights of way over his land, it was an offence to do so 
fraudulently.  
 
The survey maps, or Record Plans, show each land holding with coloured 
boundaries, and given a “heriditament” number, listed in the accompanying Parish 
Valuation Book or Field Book. Land remaining uncoloured, between numbered 
holdings, is assumed to be exempt from duty because of public ownership or 
usage.   
 
The survey is not faultless, but often provides good positive evidence for the 
existence of a public way. However, in a similar way to tithe maps, it cannot provide 
evidence on its own for the non-existence of a public way. Also, there may be other 
reasons for the non-productivity of land other than the existence of a highway – 
private occupation roads to multiple holdings can be shown in a similar manner. 
 
Sheet XX.11 of the 1904 2nd edition 25-inch 
This shows that the claimed route starts off as being part of the un-coloured (and 
untaxed) enclosure of Oak Lane, then at a point north-east of Oak Lane Farm the 
route enters the small narrow field mentioned above in both the Tithe Map and 1734 
Inclosure Award. It is still in separate ownership to adjacent land in 1910, coloured 
yellow and given a hereditament number of 148, although the tenant is the same as 
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no.52 – hence part of Oak Lane Farm. The remainder of the route to Ryton End 
Lane is within hereditament number 52.  
 
The route passes through an unbroken coloured boundary to join Ryton End Lane, 
which itself is marked as forming part of hereditament no.56 at Ryton End. The 
implication of this document is that the northern section of Ryton End Lane was 
regarded as a private occupation road. If so, the claimed route could not have been 
a public vehicular route ending on an occupation road. Therefore, if it does enjoy 
public rights, they are likely to be limited to foot or horse.  

 
Sheet XX.11 District Valuer’s copy  
This shows the same information as the 1904 2nd edition 25-inch, but using slightly 
different colouring for the hereditament boundaries.  
 
Sheet XX.11 of the 1937 Revision 25-inch 
This sheet does not add anything relevant, having been used to annotate some 
land sales details as late as 1950. 

 
Parish Valuation Book – Barston parish 
Heriditament no.52 is recorded as being 28.4 acres and being occupied by George 
Pickering. Its’ valuation has a £15 deduction for the presence of a “public right of 
way or user” and a £10 deduction for an “easement”. The obvious route within 
no.52 that this might refer to is the one in question and suggests that it is a public 
right of way (footpath or bridleway in this context). The easement may well refer to 
private rights for farm traffic over the same route for other (unnamed) landowners. 
 
Heriditament no.148 is recorded as being just over 1 acre, occupied by George 
Pickering, and described as “slang”. Oddly, it does not have any reduction in value 
for a public right of way or easement, even though the claimed route passes 
through it and into no.52 where there is a reduction. 
 
The description of no.148 as “slang” is interesting. It is a word commonly used in 
the west of England and throughout Wales (the name is mentioned over 1300 times 
in Welsh Tithe surveys). It usually refers to an elongated piece of land outside the 
more intensively farmed land in a parish, such as along river meadows or strips of 
waste and common land. A slang may also have an association with cattle droving 
– sometimes a secure enclosure where cattle could be kept overnight before 
moving on the next day. This small narrow enclosure might possibly be key to 
understanding the origins of Oak Lane, even though hedge removal has resulted in 
it having disappeared from the landscape altogether. 
 
Provisional valuation forms (“Form 37 – land”) 
A form 37 has survived for hereditament 148, on the line of the claimed route. No 
reduction in value is given for the presence of a public right of way, which is odd 
since it leads directly from the Oak Lane enclosure to the west. 

 
 

3.6. Railway Plans 
 

When major civil engineering projects are planned, such as the construction of 
canals, railways and reservoirs, “enabling” Acts of Parliament are required to give 
the construction company specific powers. These include compulsory land 
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purchase, diversion of watercourses and drainage, and the diversion of public and 
private roads and rights of way.  
 
A necessary preparation includes a detailed survey of all the affected land, with 
large scale plans and book of reference detailing land ownership and the location of 
those features, such as public roads, that may need alteration. These historical 
records, covering the last 200 years, can be of great value in highway research. 
 
Railway plans are particularly common over much of the country. Owing to the 
intense competition between the early railway companies, it is quite normal to find 
railway plans and books of reference produced for railway lines that were never 
constructed on the alignments surveyed. This is the case at Barston. 
  
Leamington, Warwick & Birmingham Railway 1840 (QS/111/125) 
The planned railway line is shown cutting across Ryton End Lane and the fields 
near the eastern end of the claimed route. Oak Lane (enc. no. 57) is described as a 
public highway in the ownership of the Surveyor of Highways; the slang (no. 56) is a 
meadow; and the field to the east to Ryton End Lane (no. 54) is pasture – the latter 
2 in private ownership. 
 
This appears to be good evidence of the Oak Lane enclosure being regarded as 
publicly owned, and probably (but not definitely) vehicular; but with nothing 
indicated to the east of this along the claimed route. However, the subsequent 
railway plans tell a very different story. This set of plans also seem quite roughly 
drafted in comparison to the later ones, and do not include the usual “limits of 
deviation” lines. 

 
Leamington, Warwick & Birmingham Railway 1841 (QS/111/130) 
This planned line appears to be the same as above with almost the same details 
recorded except for a significant change in the description of Oak Lane (enc. no. 
57), which is now described as an occupation road; the slang (no. 56) is still a 
meadow; and the field to the east to Ryton End Lane (no. 54) is still pasture. All of 
these are privately owned.  
 
This updated railway plan is significant in showing Oak Lane as an occupation road, 
and not owned by the Surveyor of Highways, as stated the previous year. It is also 
produced at almost exactly the same time as the Tithe Map (Section 3.4). The 
drafting is more carefully carried out and the limits of deviation are shown. 

 
Hampton-in-Arden, Warwick & Leamington Railway 1842 (QS/111/131) 
This planned railway line seems to be essentially the same as the preceding two, 
with the same reference numbers and land-use for enclosure nos. 54 and 56; but 
no. 57 has been omitted, therefore it gives no information about the status of the 
Oak Lane enclosure. 

 
Warwickshire & London Railway 1845 (QS/111/178) 
This planned line was intended to pass much closer to Oak Lane Farm, cutting 
across the enclosure of Oak Lane near the western end of the claimed route. Oak 
Lane is shown as enc.no.35 and described as a private carriage road, for the 
benefit of 6 different land occupiers and one owner.  
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This provides support for the description in the 1841 plan and means that the 
enclosed length of Oak Lane along the claimed route was regarded as a private 
road in the 1840s. This does not preclude the possibility of public rights on foot or 
horse existing; but is very good evidence for the non-existence of public vehicular 
rights. The westward extension of the private road is not defined but would certainly 
include all of the claimed route. 

 
 

3.7. Estate records – no relevant records discovered. 
 
 

3.8. Commercial maps 
 

These sources may encompass a very wide range of maps and information, derived 
from maps and books intended for sale, rather than administrative (e.g. Inclosure 
Awards & Tithe Maps) or military purposes (the origin of OS mapping). They can 
vary enormously in date, scale, accuracy and purpose, and therefore vary in 
evidential value as a result. 
 
Early cartographers referred to both by consultees in 2004, and by Mr Chris Marsh 
include: 

  
  William Yates & Sons (1787-9) 
  Charles Smith (1804, 1822)  

John Cary (1805, 1818, 1825) 
  Laurie & Whittles (1817) 
  Thomas Dix (1820) 
  Greenwood (1822)    

Teesdale (undated – probably 1830s) 
Pigot (probably 1840s) 
Longman (1846) 
E Clark’s British Gazeteer (1852) 
Edward Weller (1863) 
Kelly (1892, 1896) 
William Mackenzie (undated) 

 
None of the above maps show a through route along the one claimed, and most 
show none of the route at all. These provide no supporting evidence for the 
application as a BOAT, or indeed of any public rights – although it must be noted 
that most are at a scale too small to depict public paths. 
 
Bacon’s map of the environs of Birmingham for cyclists & tourists (undated extract, 
but probably between 1896 and 1913)  

 
It shows the whole of Oak Lane, and the whole claimed route to Ryton End Lane as 
a minor road – coloured in the same manner as known public roads locally. It also 
appears to show the eastern section of the route open on the north side, with a 
boundary to the south, as seen on large-scale OS mapping. 
 
It is suggested by supporters of the claimed route, that because Bacon’s maps were 
intended for sale to cyclists and other recreational users, they can be relied upon to 
include only those routes legally passable by such users. This is not a reliable 
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argument because the information shown on these maps is largely derived from 1-
inch OS maps (with their usual caveat) and was not subject to detailed local 
scrutiny.  
 
Bartholomew’s ½ inch editions (1903, 1920, 1941, 1957) 

 
All 4 editions show the whole route of Oak Lane from Barston village to Ryton End 
Lane in exactly the same manner – as a narrow uncoloured road. The key simply 
describes this notation as “other roads”. Furthermore, since Bartholomew’s maps 
are effectively a reduced version of OS 1-inch maps, they include the same caveat 
as OS maps about what they depict. 
 

 
 

 
 
The Bartholomew’s ½ inch editions are interesting in the way that the whole of the 
claimed route is shown so prominently, as with the Bacon map above; but they are 
unable to provide good evidence of public status because the minor road notation 
used for the claimed route could be either public or private. 
 

 
5.8 Local Authority records 
 

These can encompass a wide variety of documents, but in the context of public 
rights of way investigation are normally confined to: the parish survey records 
following the 1949 Act forming the basis of the later Definitive Maps, the various 
maps and documents associated with the production of Definitive Map stages, and 
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any records kept by the Highways Department, including the List of Streets and 
maintenance maps. Parish Council, RDC or UDC minutes may also be helpful in 
some cases; but are often difficult to locate, if they still exist at all. There may also 
be parish surveys in existence that followed the Rights of Way Act 1932, or in the 
case of Warwickshire, surveys undertaken by the RA in the 1930s. 
 
National Parks & Access to the Countryside Act 1949 Parish survey 
Following the enactment of the 1949 Act, Councils requested that Parish Councils 
carry out surveys of the public paths within their areas, to enable the Draft Definitive 
Map for the County/Borough to be produced and published. Parish Councils 
adopted a variety of approaches to this, sometimes involving the help of the 
Ramblers Association, and sometimes recycling surveys already done after the 
1932 Act.  
 
Barston Parish appears to have carried out new surveys: 
Mr Thomas Green walked the claimed route on 24th Sept. 1951. The route was 
designated FP 10, and led from Oak Lane (bottom) to Ryton End Lane. The reason 
for its’ inclusion as a public right of way was given as “in public use for many years”, 
and its’ surface was a “padded track”. Four field gates were described along its’ 
route – one “down fordrough”, two at field boundaries, and one onto Ryton End 
Lane. 
 
The accompanying map extract shows FP 10 starting slightly to the west of Oak 
Lane farmyard and leading through 3 field gates to Ryton End Lane on the same 
route as that claimed by this application. 
 
In combination with the Ramblers Association map (5.9 below), this is quite good 
evidence of the claimed route’s existence as a public footpath in the mid-20th 
century. The reason why FP 10 did not ultimately become recorded on the current 
Definitive Map is not known, although a possible explanation is given below. 
However, the fact that it was removed after the Draft Map’s publication does detract 
from the evidential value of its’ inclusion before then – we must assume due legal 
process was followed.  
 
Definitive Map records  
Once the Council received all the Parish Council surveys, a Draft Definitive Map 
was produced from the collated results and published for public scrutiny. The 
claimed route (FP 10 in the parish survey) was now FP M136 on the same 
alignment. 
 
The next map is the Modifying Map, which led to the publication of the Provisional 
Definitive Map. FP M136 does not appear on either of these maps. Therefore, it 
does not appear on the Definitive Map. 
 
The most likely explanation for its’ removal after the Draft stage is one that was 
common to many Highway Authorities – the belief that there should be no dual-
recording of routes otherwise unnecessary duplication and confusion would result.  
 
As described below (List of Streets and its’ predecessors) the claimed route has 
been recorded as the E128 in the List of Streets or its’ predecessor documents 
since the 1929 handover records. The inclusion of such a route on the new 
Definitive Map may have been regarded as un-necessary. Other routes already 
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recorded as publicly maintainable highways, and shown on the Draft Map, were 
also removed – such as the southern end of FP M126, which was also the northern 
spur of Oak Lane/E128. Mr Chris Marsh stated in his 2005 report that “none of the 
County Council’s E-roads found their way onto the Definitive Map”. 
 
In fact, there is an important distinction between the List of Streets, as a record of 
publicly maintainable highways (without reference to the extent of the public’s rights 
over them), and the Definitive Map and Statement, as a record of the public’s rights 
(without specific reference to maintenance liability). This has been a source of 
confusion over many years for both path users and Highway Authorities alike. 
 
List of Streets and its’ predecessors 
Oak Lane is first specifically listed as a publicly maintainable highway in the 1929 
handover maps and schedule. This was a list of the “highways” maintained by 
Solihull RDC, that were transferred to Warwickshire County Council upon assuming 
highway authority functions for all RDC areas within the County. There is an 
important caveat to add when looking at these takeover documents. They were not 
produced following any statutory requirement, and therefore were not open to any 
public scrutiny and objection. As a result, not only were they produced without any 
sort of public consultation, but they could be amended without any either. 
Furthermore, any kind of way that was believed to be publicly maintainable was 
included, regardless of the extent of public rights over them, or indeed whether they 
were in fact “highways”. 
 
Several versions of the 1929 map have been seen, including the clearest one in 
colour, provided by Warwickshire County Council, that has the whole of Oak Lane 
from Barston village through to Ryton End Lane (including all of the claimed route) 
shown very clearly as “128”. Alongside most of the section forming the claimed 
route is an annotation that reads “delete”, also seen along the whole northern spur 
of 128. Other copies viewed have been less clear. 
 
The accompanying schedule lists 128 as “Oak Lane”, and under “other roads and 
bridle roads” it gives its’ length as 0.525 miles (845 metres), later crossed through 
and re-written as 0.98 miles (1577 metres). The surface is given as “waterbound” 
granite – this means metalled but not tarmacadam. It is interesting to note that 
whilst the map shows 2 lengths deleted, the schedule has the length increased.  
 
The original “0.525 miles” is quite close to the length of Oak Lane from Barston 
village to the end of the enclosed section north-east of the farmyard; but excluding 
the northerly spur (c.880 metres). Alternatively, 0.525 miles is quite close to the 
distance along Oak Lane as far as the entrance to Oak Lane Farm, plus the 
northerly spur, omitting any of the claimed route. 
 
The annotated “0.98 miles” is very close to the full length from the village past Oak 
Lane farm and across to Ryton End plus the northerly spur (c.1556 metres). 
 
There is also a later (but undated) Warwickshire CC roadbook, inherited by Solihull 
MBC, which shows the route of 128 coloured brown all the way from Barston village 
to Ryton End Lane, together with the northerly spur. The accompanying schedule 
lists 128 as “Oak Lane” and 0.525 miles in length, which as explained above does 
not match up. 
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There are a number of letters on file written by Solihull MBC officers that refer to the 
whole length of the route as the E128, including the consultation letter sent out by 
Mr Chris Marsh in 2004 following receipt of the DMMO application. Furthermore, 
when notice was served on one of the landowners in 2004, it required them to 
remove the obstructions from part of the claimed route and stated that it was known 
as the E128 Oak Lane. 
 
Bridge inspection records 
Records exist to show that both the County Council and Solihull District Council 
inspected a structure that crossed a small watercourse between the last 2 fields at 
the eastern end of the route. It would seem that the structure, composed of timber 
beams about 3 metres in length loosely laid across the gap, was inspected at least 
3 times – in 1985, 1992/3 and 1995 – and photos are included of it in 1985 and 
1995.  
 
It does not have the appearance of anything more than a wide footbridge, possibly 
also for horses and farm livestock; but is not likely to have been suitable in strength 
or width for any kind of vehicles except small horse-drawn carts, motorcycles or 
modern quad bikes. The 1985 inspection report is actually entitled “Footbridge 
Inspection Report” and refers to its’ location on the “Public Footpath between Oak 
Lane and Ryton End Lane”. References on file suggest it had been removed by 
2004, and not replaced. 
 
The details of the structure vary from 7 beams of 2.7 metre length in 1985, to 9 
beams of 3 metre length in 1995, which allows a slight element of doubt about 
whether they describe the same structure. However, the bridge inspection reports 
include the same grid-reference that corresponds with the watercourse crossing on 
the claimed route.   
 
The landowner, Mr Joe Eley, recently said that he believed the photographs of the 
structure were not taken on his land at all but were of another bridge on FP M126 
leading to Hampton-in-Arden. It is difficult to be absolutely certain that the photos 
match the inspection reports, because there are similar structures on FP M126, and 
the removal of field boundaries next to the route in question means that present-day 
comparisons are difficult to make. However, it is very likely that the photos are 
correctly located. 

 
Barston Parish Council minutes 
No specific reference to Oak Lane was found, but in March 1902 the Parish Council 
convened a special meeting, and subsequently made a complaint to the County 
Council about the failure of Solihull RDC to maintain “bye-roads” in the parish. None 
of the 4 specified routes was Oak Lane. By November 1902 it was noted that the 
RDC had undertaken repairs to the bye-roads, and furthermore all the bye-roads 
taken over by the District Council “would be made decently passable for foot 
passengers”. This suggests that the expected use of at least some of the minor 
roads in the parish was as footpaths. 

 
Solihull RDC minutes  
These minutes were researched; but no specific mention of Oak Lane was found. 
There were discussions noted with Barston Parish Council, seen above in (Barston 
Parish Council minutes), about maintenance of “bye-roads”; but they did not add 
anything further. 
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Summary of Local Authority records 
One of the significant points at issue in this case is whether all or part of the claimed 
route has been, or still is, recorded on the List of Streets as a publicly maintainable 
highway. Following on from this, what does the inclusion of a route on the List of 
Streets mean for the extent of any public rights that may be enjoyed along it? 
 
On the first point, there is little doubt that over the last 90 years or so, some or all of 
the route in question has been recorded as the E128 or just 128. Within the last 20 
years the whole claimed route has been referred to by Solihull Council officers as 
forming part of the E128. Furthermore the bridge inspection reports refer to “the 
public footpath from Oak Lane to Ryton End” passing over it, and other documents 
give it a bridge number 51202. 
 
This leads on to the second question – what does the designation of publicly 
maintainable highway actually mean? The answer must be that we don’t know what 
the rights over a route such as the E128 are, without research and publishing a 
DMMO to test the evidence in the public domain. The fact that a route is recorded 
on the List of Streets simply means that it is publicly maintainable. It is a list of the 
Highway Authority’s maintenance liabilities. No definition of rights can be assumed 
from the designation alone. 
 
The nature of the bridge structure, assuming it did exist where it is alleged to have 
existed, indicates the route could not have been used by vehicles in the recent past, 
or been provided with a structure to permit it. This supports the note in the Parish 
minutes of 1902 that maintenance of the bye-roads was limited to permitting 
pedestrian traffic. 

 
 

3.9. Ramblers Association map (pub. 1937) 
 

Following the 1932 Rights of Way Act, the Ramblers Association (Midland 
Federation) undertook a major exercise to survey all the public paths in the 
Warwickshire-Worcestershire area. The results were recorded on reduced 6-inch 
OS maps at a scale of 3-inches/mile. Section 1 was published in 1937 and included 
the area around Barston. 
 
The claimed route is shown by red pecked line as a public footpath, while Oak Lane 
between Barston village and Oak Lane farmyard is shown by a solid red line as a 
public road. There is a caveat printed on the map stating: 
  
“Although great care has been taken in the preparation of this map to include only 
those tracks, which, from the best information available, are understood to be 
reputed public ways, no guarantee is given that any indicated track is a public right 
of way”. 
 
Notwithstanding the above caveat, it appears that a lot of care was taken to achieve 
as accurate a record as possible, with the result that the later Definitive Map is said 
by the RA to bear “an astonishing similarity” to their 1937 map.  
 
Furthermore, an Inspector appointed by SSEFRA to consider an appeal against 
Coventry City Council’s decision not to make a DMMO, stated in Feb 2021 that: 
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“The Ramblers Association Map 1937. This is a map of some importance produced 
as part of the evidence before the City Council. This indicates the Application Route 
by means of a red pecked line. The City Council in paragraph 6.9 and 6.12 of the 
Officer’s Report states that it considers that this is a highly significant document and 
highly persuasive evidence that the Application Route, and more particularly for 
these purposes – the Disputed Route, had public rights and that it was being used 
by the public when the map was drafted.” 
 
The Inspector proceeded to allow the appeal and instructed the Council to make the 
order. In consequence, this document should be given some importance as 
evidence that the route in question was regarded as, and presumably used as, a 
public footpath in the 1930s.  
 
However, because this map was produced without public or landowner scrutiny, by 
an organisation with an interest in promoting public access, its’ value is in 
reinforcing a body of evidence rather than providing cogent evidence on its own.  

 
 

3.10. Deeds & Land Registry information 
 

When this application was first researched in 2004-5, Land Registry searches were 
made, and several documents are included in the file, including the following title 
entries, and a conveyance from 1995. New searches were made for both WM 
727071 (The Barn) and WM 619889 (Orchard Farm) in case there were any 
relevant changes since 2005. 

 
WM 727071 
This Title number refers to the barn conversion at the start of the claimed route, 
adjacent to the entrance to Oak Lane Farm. The ownership has changed since the 
previous search was made in 2005, but the registered charge on the property 
relating to Oak Lane remains the same: 
 
“Except and reserved unto the vendor and her successors in title owners and 
occupiers for the time being of the land situate on the northern side of the foredrift a 
right of way for all purposes with or without vehicles and farm machinery over the 
foredrift to and from Oak Lane on payment of a fair proportion of the cost of making 
repairing and maintaining the said right of way and gates serving the same.” 
 
Warwickshire Record Office defines a foredrift as “a lane leading from a dwelling to 
a road or field”. In this case it refers to the route in question leading from Oak Lane 
Farm entrance north-eastwards along the former enclosed roadway. 
 
There is nothing to suggest this is, or indeed is not, a public right of way. The 
registered charge on the land is that of a private right of access for the owner of 
land to the north of the roadway. Furthermore, that landowner is liable to pay a 
proportion of the cost of maintaining said access and gates. 
 
If the claimed route is part of a public vehicular road or BOAT, it would not be 
necessary to mention a private maintenance cost, or indeed any right of access, for 
an adjoining landowner.  
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WM 619889   
This Title number refers to the whole of Orchard Farm (previously known as Oak 
Lane Farm on all OS mapping). No relevant changes have occurred since 2005. 
 
The only registered charge of relevance has virtually the same wording as WM 
727071 above but refers to the slang field just east of the enclosed Oak Lane. The 
same private right of way is granted to the owners or occupiers of the land to the 
north of the claimed route, and the same comments apply. 
 
A Conveyance dated 13th Sept. 1995 of the property known as The Barn with  
approximately 1 hectare of land. The coloured area on the accompanying plan 
includes the area of the claimed route, formed from part of the Oak Lane enclosure. 
 
There is no mention in the conveyance of any right of way for 3rd parties along the 
route in question, even though it is clearly expressed in (Title WM727071) above. 
Therefore this document does not add any evidence for or against the existence of 
public rights at Oak Lane. 

 
 
4. CONSULTATIONS  

 
4.1. Landowners 

 
The current landowner is Mr Joe Eley, who owns both the barn conversion at the  
start of the route, and the fields through to Ryton End Lane. He is unaware of any 
public use of the route in the past. 
 
His father Mr Ivan Eley was consulted in 2004. He stated in a letter of 4th June  
2004, that he had been living at Oak Lane Farm since 1966 and the route had 
never been used. When he purchased the farm, no mention was made of a road 
across it. It wasn’t until 1970 that Oak Lane leading from Barston village to the farm 
was surfaced, to allow the new milk tankers access along what had previously been 
just a cart track. Meriden District Council (within whose area Barston Parish was 
included at that time) told him that the road ended at the farm entrance. 
 
Mr Ivan Eley also said that he had asked around the eldest inhabitants locally, and  
only one person could remember going along the route with his father in a cart to 
get to Ryton End Farm, on one occasion in the 1930s. Mr Eley further said that he 
was not against the claimed route becoming recognised as a footpath. 

 
4.2. Applicant’s further comments 

 
Mr John Kesterton replied to the latest consultation with further information 
including: 
 
A West Midlands CC 1985 “Footbridge inspection report” with photographs, of the 
structure between the last 2 fields at the eastern end of the route. This describes 
the footbridge as being in fair condition, made of 7 timber sleepers forming a 2.7 
metre span. Significantly it also describes the bridge as being on “the public 
footpath between Oak Lane and Ryton End” and “SDC maintained”. 
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An extract from a map described as Council Bridge Inspection Plan of 1994 (alleged 
to be in use until at least 2009), showing the position of the structure on the claimed 
route (as well as others locally) and giving it a reference number of “51202”. No 
information about the origin of the plan is given. 

 
An extract from a Bartholomew’s ½-inch map dated 1938, showing the full route 
claimed as an uncoloured minor road. No key is included, but this edition is 
essentially the same as the 4 editions already described above in 3.8 and is not 
adding anything to what has already been researched. 

 
A letter from Solihull MBC in 2000 informing Mr Kesterton that Oak Lane to Ryton 
End Lane is a “Class D or E adopted road”. 

 
Further letters from the Council concerning obstructions and remedial works on the 
claimed route in 2002-04, which is described by officers as a “highway” and the 
“E128”. 

 
The Land Registry entries for the Title numbers comprising The Barn and Orchard 
Farm. These are described above in section 3.10. 

 
Mr Kesterton claims use of the route on several occasions – 3 times on foot 
between about 2000, including once being challenged by the landowner. Then in 
2002-03 he attempted to drive the route on 3 occasions, twice prevented by fences 
and the 3rd time challenged by the landowner. 

 
Mr Kesterton has strongly held views about the rights he believes are enjoyed by 
the public on an E-class road – that include all users including vehicles. In the 
above letters Council officers have countered this view by stating that the extent of 
the public’s rights over D- and E-class roads are unknown unless researched and 
included on the Definitive Map. This led to Mr Kesterton’s application in 2004 to add 
a BOAT. 

 
4.3. Statutory consultees & other submissions 

 
Mr Richard Lloyd of The Open Spaces Society provided a lengthy reply, which 
included the fact that he had submitted a DMMO application for the same route in 
2014. This is not found in the files seen. Mr Lloyd includes details of documents not 
included in Mr Kesterton’s application of 2004, including a copy of Definitive Map 
sheets given to Berkswell Parish Council by the Highway Authority, which marks the 
claimed route as an “adopted path/track”. 

 
Other information includes a copy of the 1929 “handover map and schedule” 
described above, and various comments concerning the current unlikely “cul-de-
sac” ending of Oak Lane at the farm, and a possible etymology of the name “Oak 
Lane”. The latter comment is countered by the inclusion of a prominent oak tree on 
the 1734 Inclosure Award reconstructed plan, which would seem to be a more 
plausible explanation for the name. 

 
Mr Lloyd also mentions some elderly residents with knowledge of use of the 
claimed route, including on horseback. Unfortunately, no further details were given. 
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Mr Michael Bird of The Ramblers Association also provided information, including 
copies of the RA’s and OSS’s responses to the 2004 consultation, already seen on 
the file. These were written by Mr Stephen Wallsgrove and the late Mr Les Menzler 
respectively, who were very experienced researchers often working together on 
making numerous DMMO applications in Warwickshire and beyond. Their 
conclusion about this application, repeated by Mr Bird, was that there was 
insufficient evidence to support a Byway claim, but that there was some evidence to 
support a public footpath. 

 
Mr Bird provides some useful background information about the production and 
publication of their 1937 map, described above, together with some comments 
about it made by a PINs Inspector. This helps to give some increased evidential 
value to the claimed route’s inclusion on this map. 

 
Mr Phil Hobson, the Rights of Way Officer for the Green Lane Association (GLASS), 
replied saying that his knowledge of the route had come from a Mr Tim Covel who 
had sought his help in getting the claimed route re-opened. 

 
Mr Tim Covel has provided much information about the route, although most of the 
documents he supplied have either been found on file or researched from other 
sources, or they refer to the various obstructions along the claimed route in recent 
times.  

 
He also includes some comments written by horse-riders, and posted online on 
Facebook, about their use of the claimed route in the past. Unfortunately, there are 
no contact details, and when the BHS was consulted in April there was no 
response. 
 
Also submitted is a list of 50 sources of documentary evidence that Mr Covel 
believes could be significant. This has been investigated in detail, with most of the 
sources researched. However, Covid restrictions earlier in the winter and spring 
meant that Record Offices were closed to the public, with most staff working from 
home. Even when re-opened, visits were pre-booked, and time was limited per 
session. 

 
 
5. ASSESSMENT OF THE EVIDENCE 
 

The 2004 DMMO application sought to add a Byway-Open-to-All-Traffic to the Definitive 
Map along the whole route in question. The evidence must first be considered with this 
in mind. Do any of the documents provide evidence to support this status? 
 
Some evidence suggests that the enclosed part of Oak Lane at the western end of the 
claimed route may be part of the public road leading north-eastwards from Barston 
village. These include the 1734 Inclosure Award reconstructed plan, the 1842 Tithe 
Map, and the 1910 Finance Act map. However, none of the evidence supports an 
allegation that the whole route is a BOAT. 

 
These 3 documents may be less cogent when considered in context:  
The 1734 Inclosure plan is a modern reconstruction, which means that its’ evidential 
value is reduced somewhat; while the Tithe Map is probably 2nd class and does not 
specifically number and shade public roads. Its primary purpose was to put a value on 
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the productivity of farmland. An enclosed occupation road may be connected to a public 
road, but have no productive value per se, and thereby appear to be public by being un-
numbered and open to the public road. Much the same argument can apply to the 1910 
Finance Act maps, particularly where a cul-de-sac public road is concerned. The 
dividing line between what length is publicly maintained and what is private can be hard 
to determine. 
 
This confusion can be seen in the sequence of Railway Plans (3.6). The first in  
1840 records Oak Lane as a public highway, owned by the Surveyor of Highways. 
Whereas what appears to be an updated version in 1841 has Oak Lane as an 
occupation road owned by several private landowners – who presumably used it for 
access to fields to the north-east. This picture is repeated in the 1845 plan, where it is 
described as a private carriage road. As a result, it is not possible to say, from the 
primary evidential sources described, that any public vehicular rights exist over that part 
of Oak Lane within the claimed route. 

 
An argument is often made that a route recorded as a publicly maintained highway  
on the List of Streets, by the Highway Authority, must in consequence be a vehicular 
highway. This is not always the case, as Solihull Council officers have pointed out in 
correspondence on file in the period 2000-2005, stating that D- and E-class roads may 
be only footpaths or bridleways. This view is supported by government advice in 1998 
(DETR) and since then by DEFRA. In the absence of evidence to the contrary, all that 
can be assumed about the extent of public rights over a publicly maintained highway is 
that it has footpath rights. 

 
The next question to ask is does any of the evidence support any public rights  
at all over the claimed route? There are several sources of evidence supporting 
footpath rights at least. 

 
The most important of these are the Ramblers Association 1937 map, the parish survey 
pursuant to the 1949 Act, the footbridge inspection reports and the various documents 
recording publicly maintained highways (produced by several successive Highway 
Authorities). 

 
These documents provide evidence of reputation as a public footpath in the 20th  
century. This view is also supported to some extent by the 1910 Finance Act Parish 
Valuation Book, which gives a reduction in value for the hereditament of Oak Lane 
Farm for the presence of a public right of way, albeit unspecified. 

 
It must be cautioned that the RA map was not open to public scrutiny, and the  
inclusion of the route in the Parish survey of 1951 did not survive the publication of  
the Draft Map. However, it would appear to be a “reasonable allegation” within the  
meaning of s.53 of the WCA 1981. 


